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SoftLaw

Larry Graham

Legal Implications of
Operating Systems

Though I don't expect much sympathy, Linux does
nothing for me. Sure, it offers many technical ad-
vantages, and you can't beat the price, but it pro-
vides practically no opportunities for litigation—
how can you sue others for software piracy when
the software is given away in the first place? As an in-
tellectual-property lawyer, I'd have to look for an-
other line of work if everyone gave their products
away and disclaimed all rights under the patent and
copyright laws.

FREE VERSUS OPEN

Setting my job security aside, Linux is awonder-
ful product of the legal system. Its many technical
attributes notwithstanding, perhaps its most sig-
nificant benefit is its freedom from legal claims.
While some have referred to Linux as “open” soft-
ware, it is important to distinguish between the
terms “free” and “open.” “Open’”is most often asso-
ciated with “open architecture,” referring to a set of
hardware or software specifications that anyone
may use to develop products according to those
specifications. Frequently industry or government
organizations produce open architectures to try to
facilitate standardization and interoperability. While
‘open’refers to the right to use a set of specifications,
“free” more narrowly refers to the right to use a sin-
gle program. A “free” program typically comes with
an unrestricted ability to use, copy, modify, and dis-
tribute the software without fear of violating the au-
thor’s intellectual-property rights. In many cases,
“free” means that the software is in the public do-
main and in this sense refers to freedom from intel-
lectual-property claims, rather than the absence of
payment requirements. You may have to purchase
your physical copy of the “free” software.

IEEE Software % January/February 1999

The Open Source Initiative (OSI) recently blurred
the distinction between these two terms by coin-
ing the term “open source” to refer to software that
is essentially the same as “free” software. Although
not intended to be limited to “open source code,”
access to source code is an important element of
open-source software. Because OSl is using the term
‘open source”as a certification mark, the term “free”
should probably be used for software that gener-
ally has the attributes of free software, reserving the
term “open source” for programs authorized by OSI
to use that designation.

Both “free”and “open’software are relatively new
phenomena. As recently as the early 1970s, software
was commonly believed to be unprotected by in-
tellectual-property laws. Prior to 1976, there was
considerable doubt whether software was a “work
of authorship” that could qualify for protection
under the copyright laws. Likewise, the US Patent
and Trademark Office and the courts generally dis-
approved of software patents until the early 1990s.

OPERATING SYSTEMS AND
COPYRIGHTS

In 1976, the Copyright Act was amended to ex-
tend copyright protection to computer programs
by defining a computer program as a “set of state-
ments or instructions to be used directly or indi-
rectly in a computer in order to bring about a cer-
tain result.” Nevertheless, as recently as the early
1980s many believed that certain categories of soft-
ware, including operating systems, would not be
protected under the copyright laws. Perhaps more
than other types of software, operating systems are
functional, residing at the computer’s core and per-
forming much of the “heavy lifting” transparent to
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the user. Because the copyright laws pro-
tect only the expressive, nonfunctional as-
pects of software and other works of au-
thorship, many believed that operating
systems were “too functional”to fit under
copyright laws.

In the early 1980s, Franklin Computer
Corporation apparently believed that op-
erating systems could not be protected
under the copyright laws when it copied
the Apple Il operating system. Apple sued
Franklin and easily proved that Franklin had
copied its operating system: Franklin's mas-
ter disk holding the Ace 100 operating sys-
tem contained the word “AppleSoft” and
the name of James Huston, an Apple sys-
tems programmer who wrote much of the
Apple Il operating system. Although the
federal trial court in Philadelphia ruled in
Franklin's favor, the Federal Court of
Appeals reversed the trial court’s decision
in 1983, concluding that operating systems
were protectable under the 1976 and 1980
amendments to the Copyright Act.

During the early 1980s, many other
court decisions further defined the scope
of copyright protection for computer soft-
ware. For the most part, the courts favored
programmers, extending copyright pro-
tection to virtually all aspects of computer
software: operating systems; object and
source code; micro-code; program struc-
ture, sequence, and organization; and look-
and-feel. The courts also broadly inter-
preted the strength of copyright protection,
severely limiting competitors'ability to eval-
uate software when developing compet-
ing programs.

DEVELOPING LINUX

Several organizations formed to lobby
against this trend of increasing legal pro-
tection for software. Others organized to
develop a body of free software. While
these groups have failed to reduce or
eliminate legal protection for software,
they have made respectable progress in
producing a library of free software, in-
cluding Linux.

Leading the charge for free software is
the Free Software Foundation. Richard
Stallman founded FSF in 1983 to develop
software that could be freely exchanged
without restrictions on the ability to make
copies or modifications. In 1984, FSF began
the GNU project to develop a complete,
free software system that would be up-
wardly compatible with Unix. The GNU sys-
tem (GNU, pronounced with a hard “G”,
stands for “GNU’s Not Unix”) is intended to
be free. By “free,” FSF means users enjoy
three specific freedoms:

1. to copy the program and give it
away,

2. to modify the program by having full
access to the source code, and

3. to distribute any modified versions
of the software.

“Free” expressly does not refer to price.
FSF and other distributors will gladly take
your money for copies of their free soft-
ware.

Working with donated equip-ment, fi-
nancial contributions, and voluntary pro-
gramming assistance, by the 1990s FSF
had either found or written all the major
components of its Unix-like operating sys-
tem except the kernel. FSF is still working
onits kernel, called Hurd; meanwhile, Linus
Torvalds developed his kernel, called Linux.
When Linux was combined with other free
components, including much of the GNU
system, it resulted in a complete Unix-like
operating system.

The GNU software, which comprises
about 28 percent of a typical Linux oper-
ating system, is distributed under what
FSF calls the General Public License. The
GPL takes advantage of copyright laws to
ensure that free software remains free.
Under the GPL, anyone may freely copy,
distribute, and modify it. More important,
the GPL requires that any subsequent dis-
tributions, including distributions of mod-
ified software, must also be made under
the terms of the GPL. Accordingly, when
others distribute modifications of free
software, these are also free. The GPL itself
may not be modified by adding or sub-
tracting terms.
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SoftLaw

Iam excited to resume this legal column after more than two years'
hiatus. Many of today’s front-page headlines come squarely from the
intersection of software and law. The Microsoft antitrust lawsuit, the
Java litigation, and the Y2K problem—;just to name a few—qgive us
plenty of issues to sort out.

I hope to accomplish three principal objectives in this column. First,
I willaim to bridge the gap between software and the law. In many (or
perhaps most) cases, the law is a sketchy and hazy collection of statutes
and court decisions that can't be deciphered without a key. This col-
umn will address legal issues affecting the software industry in a man-
ner that cuts through the legalese as much as possible.

Second, this space will provide general tips regarding sound legal
practices in the software industry. Because the laws affecting the soft-
ware industry evolve constantly, those who pay close attention will be
best positioned to use them to their advantage—and more likely to
avoid catastrophic consequences.

Finally, this column will offer a lawyer’s-eye view of many of today’s
hot issues. Some important recent developments affect, for example,
Internet domain names, database protection, shrink-wrap licensing,
the year 2000 problem, and many others. From time to time, this column
will report on major developments in an effort to decipher the legal
reasoning behind them and address how they will affect the industry.

Because this column is intended to serve the readers, | openly so-
licit your feedback and suggestions for future issues. | may decline to
filla column with the best lawyer jokes | know, but any other legal topic
of interest is fair game. | hope you will find the articles in this column
to be interesting, understandable, and useful.

—Larry Graham, SoftLaw editor

PATENT CONCERNS

Countless examples exist of
patents that prevent others from
selling software without patent
infringement. One notable ex-
ample of a patent that took the
industry by surprise is Compton's
multimedia patent. If it had not
been invalidated by the patent
office, virtually all multimedia
products would have been sub-
ject to royalties under Compton’s
patent. In another example, cer-
tain Unisys and IBM patents con-
stitute roadblocks for the free
software community. Unisys and
IBM hold patents covering the
LZW compression algorithm,
which is used for making GIF files,
hence to sell software capable of
making GIF files requires a license.
Consequently, FSF has been un-
able to create free software capa-
ble of making GIF files.

As the other articles in this
issue attest, Linux is laudable for
its features and technical attrib-
utes. But Linux is also a legal
marvel. Using donated time,
money, and equipment, pro-
grammers developed a com-
plete operating system that is
free in the legal sense. Whatever
your personal opinions regard-
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Itisn't always easy—or possible—to create soft-
ware that is certain to be free of legal claims. Because
copyright infringement requires copying, a nonin-
fringing work can be produced simply by avoiding
any access to other copyrighted software.

Avoiding patent infringement is not so easy.
One infringes a patent by making, using, offering
for sale, or selling a product that is within the scope
of the patent’s claims, regardless of whether there
was any awareness of the patent. Worse yet, a
patent may issue tomorrow from an application
filed several years ago—software that is free today
may infringe a patent tomorrow. Thus, while it is
possible to produce software that is free from copy-
right infringement, it is not always possible to cre-
ate software that is free from patent infringement.
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ing intellectual-property laws (and I'll admit I'm
biased), Linux should be applauded. Although |—
and a lot of programmers—would have to find an-
other line of work if there were no laws prevent-
ing software piracy, a few more programs like
Linux wouldn't hurt. O

Larry Graham practices intellectual property law as an attorney
at the law firm of Christensen, O’Connor, Johnson & Kindness
in Seattle, Washington. Contact Graham at graham@cojk.com.



